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PRELIMINARY STATEMENT 
The Record on appeal in this case consists of two (2) volumes 
containing the documents on file in the Office of the Clerk of the 
Court. These will be referred to in this Brief as R, followed by 
the volume and page number. The Transcript of the Trial consists 
of three (3) volumes. These will be referred to in this Brief as 
T, followed by the volume and page number. The Plaintiff, who is 
the Appellant, will be referred to as Roller. The Defendants, who 
are the Appellees, will be referred to collectively as Godfreys. 
A pivotal document in this case is Defendants1 Exhibit 1 which was 
a compilation of the ownership plats from the Cache County 
Recorderfs Office of Sections 7, 12 and 18, Township 14 North, 
Range 2 West, Salt Lake Meridian. This Exhibit has been replicated 
and reduced to letter size to facilitate its inclusion in this 
Brief and is identified as Defendants1 Exhibit 1 in the addenda to 
this Brief. Also attached as addenda to this Brief are a copy of 
the Trial Court's Pretrial Order dated April 15, 1997, a copy of 
the Trial Court! s Findings of Fact and Conclusions of Law and a 
copy of the Trial Courtfs Judgment and Decree. All emphasis is 
added unless otherwise noted in the text of this Brief. 
STATEMENT OF JURISDICTION 
This Court has jurisdiction over the appeal pursuant to §78-
2a-3(2)(j), Utah Code Annotated, 1953 as amended, and an order of 
the Utah Supreme Court dated April 17, 1998 pouring this case over 
to this Court for disposition (RII, p. 385). 
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STATEMENT OF ISSUES 
1. Did the Trial Court err in fixing the boundary line 
between property of Roller and Godfreys in Section 12, Township 14 
North, Range 2 West, Salt Lake Meridian by acquiescence? 
2. Did the Trial Court err in finding that Roller did not 
have a prescriptive easement and did not prove a public highway 
over property of Godfreys in Section 12, Township 14 North, Range 
2 West, Salt Lake Meridian? 
3. Did the Trial Court err in finding that Roller did not 
prove a prescriptive easement over property of Godfreys in Section 
18, Township 14 North, Range 2 West, Salt Lake Meridian? 
4. Did the Trial Court err in finding that Roller did not 
prove the existence of a county road along the west boundary of 
Godfreys1 property in Section 18, Township 14 North, Range 2 West, 
Salt Lake Meridian? 
5. Did the Trial Court err in not continuing the Trial so 
that Don Anderson could testify regarding the existence of an 
alleged county road along the west boundary of the Godfreys1 
property in Section 18, Township 14 North, Range 2 West, Salt Lake 
Meridian? 
STANDARD OF REVIEW 
As to issue 1, the Trial Court! s findings of fact are reviewed 
under a clearly erroneous standard. Rule 52(a) of the Utah Rules 
of Civil Procedure, Hancock v. Planned Development Corp., 791 P.2d 
3 
183 (Utah 1990) . As to that part of issue 2 dealing with a 
prescriptive easement and issue 3, this Court overturns findings on 
the issue of an easement, which is a conclusion of law, only if the 
Judge's decision exceeded broad discretion granted. Valcarce v. 
Fitzgerald, 961 P.2D 305, 311 (Utah 1998). As to that part of 
issue 2 dealing with a public highway and issue 4, the issue of 
whether a road has been dedicated to the public is a mixed question 
of fact and law and will be reviewed for correctness. Campbell v. 
Box Elder County, 962 P.2d 806 (Ut.App. 1998); Heber City Corp. v. 
Simpson, 942 P.2d 307, 309 (Utah 1997). As to issue 5, the Trial 
Court's refusal to continue a trial is reviewed for abuse of 
discretion, Holbrook v. Master Protection Corp., 883 P.2d 295, 298 
(Ut.App. 1994). 
STATUTE AND RULE WHOSE INTERPRETATION IS OF 
CENTRAL IMPORTANCE TO THIS APPEAL 
Statute: 
A public highway shall be deemed to have been dedicated to the 
use of the public when it has been continuously used as a public 
thoroughfare for a period of ten years. §72-5-104, Utah Code 
Annotated, 1953 as amended. (This was formerly §27-12-89, Utah 
Code Annotated, 1953 as amended). 
Rule: 
Findings of Fact whether based on oral or documentary 
evidence, shall not be set aside unless clearly erroneous, and due 
regard shall be given to the opportunity of the trial court to 
judge the credibility of the witnesses. Rule 52(a), Utah Rules of 
Civil Procedure (quoted in relevant part only). 
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STATEMENT OF THE CASE 
A. NATURE OF THE CASE 
This case was filed by Roller on August 11, 1992 as an action 
to condemn property of Godfreys under which to develop a spring on 
Godfreysf property and to condemn an easement for access to the 
spring (RI, ps. 1-9). Godfreys answered the Complaint and counter 
claimed to establish a boundary between adjoining property of 
Roller and Godfreys, (RI, p. 35) , to enjoin Roller from trespass on 
property belonging to Godfreys (RI, p. 36) and for damages 
resulting from chemical spray applied by Roller coming over onto 
Godfreys' land and damaging their crops (RI, ps. 34 and 35) . At a 
later date an issue of a prescriptive roadway claimed by Roller 
over property of Godfreys in Section 18, Township 14 North, Range 
1 West, Salt Lake Meridian was added to Roller's claims (RI, ps. 
204 and 205 and RI, p. 220, par. 6). 
B. COURSE OF PROCEEDINGS. 
Roller was granted the right to come on Godfreys1 property to 
develop the spring. The issues of damages from coming on the 
property and the location of a permanent easement to and from the 
spring were reserved for determination at trial. On May 30, 1995, 
the Honorable Gordon J. Low in company with Roller and his 
attorney, Raymond N. Malouf, F. Burke Godfrey and his attorney, L. 
Brent Hoggan, and Dennis Larson, a Deputy Cache County Sheriff, 
made physical inspection of the property. A Memorandum of the site 
visit was prepared by Judge Low and is included in the record. 
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(RI, ps. 204 and 205) . After numerous delays, the case was finally 
pre-tried on January 13, 1996 (sic 97) and a Pretrial Order was 
entered on April 15, 1997 (RI, p. 220) . The Pretrial Order merged 
all pleadings and defined ten (10) issues to be decided at Trial. 
It further set the Trial for May 22 and 23, 1997 (RI, ps. 220-222) . 
C. DISPOSITION IN TRIAL COURT 
The case was tried to the Honorable Gordon J. Low pursuant to 
the Pretrial Order on May 22 and 23, 1997. Following the 
presentation of the evidence, the Trial Court, among other things: 
1. Granted Roller an easement for the spring area and 
prescribed conditions for use of said easement (RII, p. 313, par. 
1) . 
2. Established the boundary line between the adjoining 
property of Roller and Godfreys in Section 12, Township 14 North, 
Range 2 West, Salt Lake Meridian (RII, p. 314, par. 7). 
3. Determined that Roller had no easement across Godfreys1 
property in Section 12, Township 14 North, Range 2 West, Salt Lake 
Meridian and enjoined Roller from traveling across said property 
(RII, p. 315, pars. 10 and 11). 
4. Determined that Roller had no prescriptive easement along 
the west boundary of Godfreys' property in Section 18, Township 14 
North, Range 2 West, Salt Lake Meridian and enjoined Roller from 
coming upon or traveling across said property (RII, p. 315, pars. 
12 and 13). 
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5. Prescribed a means for marking the boundary line between 
Godfreys1 property in Section 12 and Rollerfs property in the same 
Section (RII, ps. 314-315, pars. 8 and 9) . 
Godfreys declined to put on evidence of the damage resulting 
from Rollerfs encroachment on Godfreys1 Property. 
The Court's bench ruling is set out in Volume III of the T, at 
pages 604 through 636. 
After numerous objections to proposed Findings of Fact and 
Conclusions of Law and a proposed Judgment and Decree prepared by 
Godfreys1 counsel at the direction of the Court, Findings of Fact 
and Conclusions of Law and a Judgment and Decree were entered by 
the Court on July 14, 1998 (RII, ps. 299 through 316). 
A Motion for a New Trial followed and was denied on September 
26, 1997 (RII, p. 361) . This appeal to the Utah Supreme Court 
followed on October 23, 1997. On April 17, 1998, the Utah Supreme 
Court entered its order pouring this case over to the Utah Court of 
Appeals for disposition (RII, p. 385). 
D. STATEMENT OF FACTS 
1. Defendant Burke's Land & Livestock, LLC is the owner of 
the North Half of the Southeast Quarter of Section 12, Township 14 
North, Range 1 West, Salt Lake Meridian (RII, p. 300, par. 4 and 
Defendants1 Exhibit 1). This property will be referred to 
hereinafter as the Godfrey Section 12 Property. 
2. Roller is the owner of the Southeast Quarter of the 
Southeast Quarter of Section 12, Township 14 North, Range 2 West, 
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Salt Lake Meridian (RII, p. 3 00, par. 5 and Defendants1 Exhibit 1) . 
This property will be referred to hereinafter as the Roller Section 
12 Property. 
3. Defendants' Exhibit 1 was Godfreys' principal exhibit in 
this case and consists of three (3) ownership plats from the Cache 
County Recorder's Office, pieced together. For convenience of 
reference in this Brief, Defendants' Exhibit 1 has been replicated, 
reduced to letter size and is attached to this Brief and will be 
referred to hereinafter as Defendants' Exhibit 1. 
4. Point B on Defendants' Exhibit 1 is the Northwest Corner 
of the Roller Section 12 Property and at that point a steel stock 
watering trough was located so as to be partly on the Godfrey 
Section 12 Property, partly on the Roller Section 12 Property and 
partly on the property of Shirleen T. Clark, (the Southwest Quarter 
of the Southeast Quarter of Section 12, Township 14 North, Range 2 
West, Salt Lake Meridian) (Till, p. 343, Is. 4-6, Till, p. 526, Is. 
12-17 and RII, p. 3 04, pars. 23 and 24 and Defendants' Exhibit 1) . 
5. The location of the trough was so each of the three (3) 
parties on whose property it was situated could water their horses 
in the days when the property was farmed with horses (Til, p. 343, 
Is. 2-7) . 
6. Burke Godfrey, a principal in Burke's Land & Livestock, 
LLC, was seventy (70) years of age at the time of the trial and had 
worked on the Godfrey Section 12 Property every year from the time 
he was six (6) or eight (8) years old (Till, p. 521, Is. 19 and 20 
and p. 523, Is. 1-6) . 
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7. From the time of Burke Godfrey's earliest recollection, 
there was a post in the ground marking point C on Defendants* 
Exhibit 1 and a post or square steel pipe on the ground marking 
point A on Defendants' Exhibit 1 and there was a barbed wire fence 
on a straight line between points A and B on Defendants' Exhibit 1 
(Till, p. 523, 1. 20 and p. 525, 1. 9). 
8. Godfreys and their predecessors cultivated up to said 
fence line each year and Roller and his predecessors in ownership 
of Roller Section 12 Property, likewise and for the same period of 
time cultivated up to the fence (Till, p. 525, Is. 10-23). 
9. Roller claims that the boundary line between his Section 
12 Property and the Godfrey Section 12 Property is fixed by the 
deeds each received to their separate properties (see p. 16 of 
Roller Brief). 
10. Godfreys claim that the disputed boundary was fixed as 
the line between points A and C on Defendants' Exhibit 1 by 
acquiescence and the Trial Court so found (Till, p. 303, par. 22 
through p. 315, par. 30) . 
11. Roller claims that he has an easement across Godfreys' 
Section 12 Property immediately north of the ABC line on 
Defendants' Exhibit 1 and that said easement is a county road 
(Appellant's Brief, Argument III on page 22). However, the Court 
found that Roller had failed to prove the existence of the claimed 
easement (Till, p. 608, Is. 7-14 and RIII, p. 307, pars. 37 and 38) 
and restrained Roller from traveling across Godfreys' Section 12 
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Property except for developing or maintaining the spring (RII, p. 
315, par. 11). 
12. Godfreys own the West one-half of Section 18, Township 14 
North, Range 1 West, Salt Lake Meridian (Defendants' Exhibit 1) . 
This property will be referred to hereinafter as the Godfrey 
Section 18 Property. 
13. Roller owns the Northwest Quarter of Section 18, Township 
14 North, Range 1 West, Salt Lake Meridian (Defendants' Exhibit 1) . 
This property will be referred to hereinafter as the Roller Section 
18 Property. 
14. In the Pretrial Order, the Court set as one of the issues 
for determination at trial whether Roller had a prescriptive 
easement over the west portion of the Godfrey Section 18 Property 
to access the Roller Section 18 Property (see Pretrial RI, p. 221, 
par. 6). 
15. Nothing was stated in the Pretrial Order about this 
claimed right-of-way being a county road or public highway (see 
Pretrial Order RI, p. 220). 
16. The Pretrial Order merged all prior pleadings (RI, p. 
220, par. 11). 
17. At Trial, Roller attempted to prove, without success, 
that the Section 18 easement was a county road, notwithstanding the 
fact that such claim had never been plead by Roller and was not 
contained in the Pretrial Order (Till, p. 613, 1. 18 through 624, 
1. 7). Roller seems to float interchangeably between calling what 
he claims are county roads and what he argues are public highways. 
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For purposes of this Brief, Godfreys have assumed that Roller's 
reference to a county road are synonymous with his reference to a 
public highway. 
18. Nor was Roller able to prove a prescriptive Section 18 
easement (RIII, p. 614, 1. 8 through p. 616, 1. 17). 
SUMMARY OF ARGUMENT 
1. Roller has failed to marshal the evidence in support of 
the Courtfs finding that the boundary line between the property of 
Godfreys and Roller in Section 12, Township 14 North, Range 2 West, 
Salt Lake Meridian was fixed by acquiescence and to show from the 
evidence marshaled that this finding by the Trial Court was 
"clearly erroneous". Because Roller failed to marshal the evidence 
in support of the Court's finding on the boundary line, that 
finding will, under rules of appellate review, be accepted by this 
Court. 
2. Apart from Roller's failure to marshal the evidence, that 
evidence, if marshaled by Roller would prove the establishment of 
the boundary line between the Roller and Godfreys' property in said 
Section 12 by, what was in the Trial Court's view, "overwhelming 
evidence". 
3. Roller failed to prove the elements necessary to 
establish a prescriptive easement over either the Godfrey Section 
12 or Section 18 Properties. Those elements are that the claimed 
use must be (1) open, (2) continuous, (3) adverse under claim of 
right, and (4) for a period of twenty (20) years. The Trial Court 
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found that Roller had not proven these elements. That conclusion 
is a conclusion of law. However, it is the type of highly fact-
dependent question, with numerous potential fact patterns, which 
accords the Trial Court a broad measure of discretion when applying 
the correct legal standard to the given set of facts. This Court 
should overturn the finding there was no Section 12 or Section 18 
easement by prescriptive use only if it finds the Trial Judge 
exceeded the broad discretion granted and there is no showing by 
Roller that the Trial Court exceeded its broad discretion. 
4. In order to establish a public highway (or as Roller has 
characterized it interchangeably with a public highway, a "county 
road"), a party must prove that a road has been (1) continuously 
used by the public, (2) as a thoroughfare, (3) for a period of ten 
(10) years. This proof must be made by clear and convincing 
evidence since the law does not lightly allow the transfer of 
property from private to public use. Roller has failed to carry 
this burden and to demonstrate clear and convincing evidence from 
the record that he carried this burden. 
5. The trial of this case to enable Roller to call Don 
Anderson as a witness for Roller on his claimed Section 18 public 
highway, should not have been and was not continued for the 
reasons: (1) Roller never made a motion to the Trial Court to 
continue the Trial in order to obtain Don Anderson as a witness, 
(2) that if Roller intended to call Don Anderson as a witness, he 
should have subpoenaed him and he failed so to do, and (3) even if 
called, Don Anderson would not have been competent to testify on 
12 
the question of whether the claimed Section 18 road was a public 
highway (county road). 
ARGUMENT 
POINT I 
GODFREYS' ARGUMENT THAT THE TRIAL COURT ERRED WHEN IT 
FAILED TO RECOGNIZE THE BOUNDARY LINE AS IDENTIFIED IN 
THE APPLICABLE DEEDS MUST FAIL BY REASON OF ROLLER" S 
FAILURE TO MARSHALL THE EVIDENCE IN SUPPORT OF THE 
COURT'S FINDINGS THAT THE BOUNDARY LINE BETWEEN THE 
ROLLER AND GODFREYS' SECTION 12 PROPERTY WAS FIXED BY 
ACQUIESCENCE AND THEN SHOWING THE QUESTIONED FINDINGS 
WERE CLEARLY ERRONEOUS. 
Roller argues before this Court, as he did before the Trial 
Court, that the boundary line between his Section 12 Property and 
Godfreys' Section 12 Property is set by deed. The Trial Court 
rejected this argument and found that the boundary line between 
Roller's Section 12 Property and Godfreys' Section 12 Property was 
established by acquiescence in a fence line that had existed 
between the two (2) properties for more than eighty (80) years 
(RII, p. 303, par. 22 through p. 306, par. 33). As will be more 
fully developed in Point II of Godfreys' Argument, this finding by 
the Trial Court was supported by competent evidence. 
In the recent case of Campbell v. Box Elder County, 962 P.2d 
806 (Ut.App. 1998), this court cited with approval the following 
language from Valcarce v. Fitzgerald, supra p. 312 (Utah 1998) as 
follows: 
"To successfully challenge a trial court's findings 
of fact on appeal, [a] n appellant must marshal the 
evidence in support of the findings and then demonstrate 
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that despite this evidence the trial court's findings are 
so lacking in support as to be !against the clear weight 
of the evidence1 thus making them fclearly erroneous1." 
The court then stated, 
"When a party fails to marshal the evidence 
supporting the challenged findings of fact we reject the 
challenge as 'nothing more than an attempt to re-argue 
the case before [the appellate] court.'" 
Roller has not met this marshaling requirement. In order to 
meet this burden, Roller must first list all evidence supporting 
the finding that is challenged. Alta Indus. Ltd. v. V. Hurst, 846 
P.2d 1282 (Utah 1993). Roller has failed to do this. Rather, 
Roller argues that the boundary line in question is established by 
deed descriptions but makes no effort whatever to marshal the 
evidence presented by Godfreys in support of the Court's findings 
of a boundary by acquiescence. 
If an appellant fails to properly marshal the evidence in 
support of the challenged fact findings and prove they were clearly 
erroneous, the trial court accepts the trial court's fact findings 
for purposes of its analysis. Campbell v. Box Elder County, supra. 
Because Roller failed to marshal the evidence in support of 
the Court's challenged Findings of Fact, his attack on these 
Findings must fail and the Findings be affirmed by this Court. 
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POINT II 
THE FINDING OP THE BOUNDARY LINE BETWEEN THE GODFREY 
SECTION 12 PROPERTY AND THE KOLLER SECTION 12 PROPERTY IS 
SUPPORTED BY COMPETENT EVIDENCE AND SHOULD BE AFFIRMED. 
Utah has long recognized the doctrine of boundary by 
acquiescence. Numerous cases could be cited in support of this 
statement but for purposes of brevity, only the Utah Supreme Court 
case of Jacobs v. Hafen, 917 P.2d 1078 (Utah 1996) is cited. In 
Jacobs, the court at p. 1080 re-iterated that proof of four 
elements is required to establish a boundary by acquiescence. 
These elements are: (i) occupation up to a visible line marked by 
monuments, fences, or buildings, (ii) mutual acquiescence in the 
line as a boundary, (iii) for a long period of time, and (iv) by 
adjoining owners. 
In this case, Burke Godfrey, who at the time of trial was then 
seventy (70) years, testified that he had been familiar with the 
property since he was six (6) or eight (8) years of age and that he 
farmed the property with his father or alone from that time (Till, 
p. 521 through 522, 1. 18). He testified that: 
"1. From the time he was familiar with the property 
there was a railroad tie at point C on Defendants1 
Exhibit 1 (Till, p. 522, 1. 18 through 523, 1. 3). 
2. There was first a post replaced by a square 
steel pipe at point A on Defendants' Exhibit 1 (Till, p. 
524, 1. 2 through 525, 1. 3). 
3. There was a fence between points C and A on 
Defendants' Exhibit that over time fell into disrepair 
(Till, p. 525, Is. 4-9) . 
4. He and his father cultivated up to the A-C 
fence every year (Till, p. 525, Is. 1-15). 
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5. The owner of the property south of the fence 
cultivated up to the fence every year (RIII, p. 525, Is. 
16-20) . " 
Lamont Godfrey, Burke Godfrey's son, testified that he had 
been familiar with the property for forty (4 0) years and had been 
on the property more than once each year over that forty (4 0) year 
period (Till, p. 488, Is. 8-15). 
He testified to the location of points A and C on Defendants' 
Exhibit 1, that fence existed between these 2 points, that the 
parties on either side of the fence cultivated up to the fence and, 
when asked: "was that [sic the fence] the accepted boundary between 
your two properties," he answered "Yes it was" (Til, p. 493, Is. 
14-16) . 
Though he could not remember the fence between points B and C 
on Defendants' Exhibit 1, Dee Hansen, a licensed engineer, and a 
person who had been familiar with the property and who helped farm 
the property every year for over thirty-three (33) years testified 
that the line from point A to point C was a straight line, that the 
parties on either side of the A-C line had cultivated up to that 
line every year for as long as he was familiar with the property 
(Til, p. 347, 1. 20 through p. 348, 1. 5). 
The testimony by Burke Godfrey, Lamont Godfrey and Dee Hansen 
was not refuted by the Plaintiff. 
In its bench ruling, the Court stated: 
"The evidence before this Court I think is, not only 
preponderates in favor of the Defendant but is 
overwhelming in favor of the Defendant in this case that 
the property line should be established and by order of 
this Court will be established from a point now 
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identified by a railroad tie directly in a westerly 
direction and consistent with a line which would connect 
it with the square pipe." (Till, p. 605, 1. 25 through 
p. 606, 1. 8). 
Rule 52(a) of the Utah Rules of Civil Procedure provides that: 
"Findings of fact, whether based on oral or 
documentary evidence, shall not be set aside unless 
clearly erroneous, and due regard shall be given to the 
opportunity of the trial court to judge the credibility 
of the witnesses." 
On appeal of a judgment from the bench after a trial, the appellate 
court defers to the trial court's factual assessment unless there 
is clear error. Eskelsen v. Town of Perry, 819 P. 2d 770 (Utah 
1991) . 
In this case, the Trial Court made the factual determination 
that each element of a boundary by acquiescence had been proven, 
not just by a preponderance of the evidence but, as the Court 
stated in its bench ruling: 
"I'm just saying that I think the evidence has been 
overwhelming that that in fact has been the recognized 
property line and that's been so testified by the 
parties." (Till, p. 607 Is. 6-10) 
So, not only has Roller failed to marshal the evidence in 
support of the Court's finding on the boundary by acquiescence and 
to show that evidence does not sustain the Trial Court's findings, 
but Godfreys have demonstrated that the Trial Court's determination 
of the boundary is supported by evidence which, in the view of the 
Trial Court was "overwhelming". The Trial Court's finding of the 
boundary line between the Roller and Godfreys Properties in Section 
12 should be affirmed. 
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POINT III 
ROLLER HAD THE BURDEN OF PROVING THE EXISTENCE OF A 
PRESCRIPTIVE EASEMENT OR OF PROVING BY CLEAR AND 
CONVINCING EVIDENCE THE EXISTENCE OF A PUBLIC HIGHWAY 
OVER GODFREYS" SECTION 12 PROPERTY WHICH ROLLER FAILED TO 
DO AND THE TRIAL COURT' S DETERMINATION THAT ROLLER HAD NO 
SUCH EASEMENT AND THAT THERE WAS NO PUBLIC HIGHWAY SHOULD 
BE AFFIRMED. 
Roller admitted he had no deeded easement across the Godfrey 
Section 12 Property. Roller testified on cross examination as 
follows: 
Q. And the deed that you put in evidence is the deed that 
you got from Lily Thompson? Is that correct? 
A. That is correct. 
Q. Does that deed say anything about any easements or 
rights-of-way? 
A. No, it doesn't. 
Q. Do you have any other deeds that give you, that you claim 
give you any easements or rights-of-way? 
A. I have enough real pieces of property which- You mean to 
this specific piece of property? 
Q. Yes. To the rights-of-way that we're arguing about here, 
the easements that we're arguing about here. Do you have 
any deeded easements? 
A From? 
Q. Anybody. 
A. I don't. 
(Til, p. 448 1. 23 through 449 1. 16) . Therefore, if Roller had an 
easement across the Godfrey Section 12 Property, it had to have 
been acquired by prescriptive use or by public right-of-way. 
In his Brief, Roller argues that there was a public right-of-
way along the sixteenth line of Section 12 (P. 22 of Roller Brief) . 
There was no issue in the Pretrial whether there was a public 
right-of-way over the Godfrey Section 12 Property (see the Court's 
Pretrial Order attached). Notwithstanding this fact, Roller's 
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argument that there was a public highway across the Godfrey Section 
12 Property must fail on the merits. 
Utah Code Annotated §72-5-104 provides that "A highway shall 
be deemed to have been dedicated and abandoned to the use of the 
public when it has been continuously used by the public as a 
thoroughfare for a period of ten years." Roller has cited no 
evidence from the Record or Transcript that the claimed public 
right-of-way was used (1) continuously, (2) as a public 
thoroughfare, and (3) for a period of ten years. This is a burden 
Roller was required to carry by clear and convincing evidence 
because the law does not lightly allow the transfer of property 
from private to public use. Campbell v. Box Elder County, supra 
828. His contention of a public right-of-way across the Godfrey 
Section 12 Property must therefor fail. 
If Roller had a Section 12 easement, he had to have acquired 
it by prescriptive use. The elements of prescriptive use are: 
(1) open, (2) continuous, (3) adverse under claim of right, and (4) 
for a period of twenty (20) years. Roller had the burden of 
proving each of these elements by a preponderance of the evidence. 
Valcarce v. Fitzgerald, supra p. 311. 
In its bench ruling, the Court addressed the issue of Rollerfs 
claimed Section 12 easement as follows: 
"Now then, if a claim is made with respect to 
prescriptive rights, and I'll just note that as to that 
road relative to Section 12, and I'm not saying there's 
not another access to Section 12 but as to that road on 
Section 12 the pleadings and the Complaint fail entirely 
to prove, to properly plead the issue with respect to 
prescriptive rights. And it becomes critical because 
issue four doesn't talk about prescription. 
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That aside and having been said, if we1re talking 
about prescription the law in this state is that a 
prescriptive easement can be established only as follows: 
Four criteria required. One that the use be open, 
notorious, adverse and continuous for the last 20 years. 
Evidence fails entirely as to all four of those issues. 
The evidence, Mr. Roller, is that you have not come close 
to showing a 20 year continuous, open, notorious or 
adverse use. 
If we, if you try to tack on the predecessors the 
evidence before this Court is that though the use may 
have been open it was not adverse, it was by permission, 
license, congeniality, patronizing one another if you 
will. Whatever it was not shown by any competent 
evidence before this Court that it was adverse. And a 
prescriptive easement cannot be granted on that kind of 
use. 
Most importantly, however, in the last 20 years 
there has not been evidence of any continuous, not even 
by a long shot and, and a few dirt wheel tracks in the 
dirt do not a roadway establish in any stretch of the 
imagination and particularly in light of the evidence 
before this Court. That is supported not only by the 
testimony here by the Godfreys, both of them, but also by 
Dee Hansen, by Dan Roller's testimony and Glen Thompson1s 
testimony. The only testimony which even comes close to 
the contrary is that by Evan Roller and even his is 
inconsistent and insufficient to establish an open, 
notorious, adverse and continuous use of that right-of-
way." (Till, p. 610, 1. 8 through p. 611, 1. 24). 
In Valcarce v. Fitzgerald, supra p. 311, the Utah Supreme 
Court held that the finding that an easement exists (or in this 
case that an easement does not exist) is a conclusion of law. Such 
a finding is, however, the type of highly fact-dependent question, 
with numerous potential fact patterns, which accords the trial 
judge a broad measure of discretion when applying the correct legal 
standard to the given set of facts. The court concluded: 
"We therefore overturn the finding of an easement 
only if we find the Trial Judge's decision exceeded the 
broad discretion granted." 
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On this issue, Roller has failed to demonstrate that the Trial 
Judge's decision exceeded his broad discretion and, accordingly, 
that finding and the conclusion that no prescriptive easement 
existed should be affirmed. 
POINT IV 
ROLLER FAILED TO ESTABLISH BY A PREPONDERANCE OF THE 
EVIDENCE THE EXISTENCE OF A PRESCRIPTIVE EASEMENT OR BY 
CLEAR AND CONVINCING EVIDENCE A COUNTY ROAD OVER THE 
GODFREY SECTION 18 PROPERTY. 
The burden was upon Roller to prove the Section 18 right-of-
way, either by prescriptive use or as a public highway. 
A. Roller failed to prove the Section 18 easement by 
prescriptive use. 
In its Pretrial Order, the Court defined the issue of the 
Section 18 easement as follows: 
"6. Whether the Plaintiff has a prescriptive 
easement along the West boundary of the West half of the 
Southwest Quarter of Section 18, Township 14 North, Range 
1 West, Salt Lake Meridian, for access to Plaintiff!s 
ground, and if so, the nature and extent of such 
easement." 
The elements of a prescriptive easement have been set forth in 
the Argument under Point III of this Brief and will not be re-
iterated here. 
Roller has failed to show from the evidence that he or his 
predecessors used the claimed Section 18 easement (1) openly, (2) 
continuously, (3) adversely under claim of right, and (4) for a 
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period of twenty (20) years. This failure was cited by the court 
in its bench ruling as follows: 
"And again, the four criteria are open, notorious, 
adverse and continuous. 
Starting with the last first, all of the evidence 
before this Court is the use by Mr. Roller has been not 
continuous at all. As a matter of fact, there was a 
hiatus during the '80's where it was not used whatever 
and even before that and back in 1967 when he bought the 
land the evidence was he did not use that in any 
continuous manner at all. 
If he tries to tack on the, the predecessors in 
interest which he may, which there's been some testimony 
to, that fails on two reasons. One is that Dee Hansen's 
testimony is unequivocal relative to the no adverse use 
theretofore. And however, more importantly, the prior 
use, the use of the land prior to 1967, the use of a road 
along, that I have no idea how it was done, whether it 
was by prescription or by permission, by license, I have 
no idea. There's not one word of testimony here. 
If Mr. Roller's predecessor owned a prescriptive 
right down through what is now owned by the defendants on 
the southwest quarter, corner, quarter of Section 18 I 
have no evidence to that, that effect. None whatever. 
Not a word. I suspect though even if he had shown that 
there had been an abandonment of that during the 1980s. 
But even if that wasn't the case, and you can claim that 
it wasn't the case because impossibility doesn't 
necessarily indicate abandonment, that simply indicates 
nonuse. Abandonment is more than that. But I have no 
evidence whatever of what his predecessors in interest 
used that for or how they used it or under what basis. 
There's been no deeds offered. The county road did not 
exist there as far as this Court's concerned by the 
evidence and there's been no evidence produced sufficient 
to establish a prescriptive right. 
I just want to indicate that the evidence from Mr. 
Roller's own testimony was largely that he only used that 
road for purposes of occasionally getting out to that 
property, his son occasionally going down to the dam 
through that property, that the fertilizer companies used 
it at one time or another to haul fertilizer up there." 
(RIII, p. 614 1. 11 through p. 616 1. 5) 
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Under the citation and recitation of Valcarce v. Fitzgerald, 
at p. 19 of this Brief, these findings and conclusions by the Trial 
Court should be affirmed. 
B. Roller failed to prove the Section 18 easement was a 
public highway. 
In his Brief at page 25, Roller recites the testimony of Burke 
Lamont Godfrey, Burke Godfrey and Dee Hansen that there was no road 
along the F-G line in Section 18 and then concludes that none of 
these witnesses stated there was no county road. Whether there was 
a county road is the ultimate question for the Court. The fact 
there was no evidence of a road tended to prove no county road 
existed. If there was a county road, there should have been some 
evidence of it on the ground. The testimony of Godfreys and Hansen 
proved there was no such evidence. 
Roller attempted to prove by aerial photographs taken in 1946, 
1959 and 1966 the existence of a county road over Godfrey Section 
18 Property. He put on no evidence as to who established these 
roads, the purpose for which the roads existed and, more to the 
point, that the road had "... been continuously used by the public 
as a thoroughfare for a period of ten years", §72-5-104, Utah Code 
Annotated, 1953 as amended. Absent such evidence, the Court had no 
basis from these exhibits to conclude the F-G line on Defendants1 
Exhibit 1 was a county road. 
Roller attempted to testify that it was his understanding that 
the roadway was a county road but that testimony was objected to 
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and the objection sustained (TI, p. 130, Is. 19-25 and TI, P. 131, 
Is. 1-5). Roller argues in his Brief at p. 26 that Roller's 
testimony was not improper under Rule 803 (20) of the Utah Rules of 
Evidence. Assuming the applicability of Rule 803 (20), Utah Rules 
of Evidence, the applicability of the Rule was never brought to the 
Courtf s attention. 
A further problem with Roller!s argument is that the evidence 
was not excluded on substance but on foundation (TI, p. 131, Is. 2-
5) and Roller never did lay or attempt to lay a foundation for the 
testimony. 
Even if the testimony would have been admitted, it would not 
have proven the elements of a public highway since it would only 
have consisted of his understanding. 
Finally, the issue of whether the claimed Section 18 easement 
was a county road was never raised in the Pretrial Order. The only 
issue with regard to the Section 18 easement was: 
"6. Whether the Plaintiff has a prescriptive 
easement along the West boundary of the West half of the 
Southwest Quarter of Section 18, Township 14 North, Range 
1 West, Salt Lake Meridian, for access to Plaintifffs 
ground, and if so, the nature and extent of such 
easement." 
(RI, p. 221). 
Even though the issue of whether the Section 18 easement was 
a county road was never plead by Roller or raised in the Pretrial 
Order, the Court did not, for these reasons, prohibit Roller from 
putting on evidence to support his county road contention. Roller 
could simply not prove that contention. 
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Roller attempted to introduce a county map to show the Section 
18 easement was a county road. Godfreys' counsel objected. The 
following occurred: 
"The Judge: Well, Mr. Roller's suggesting this is a 
county map, therefore its showing county roads. I don't 
think that's competent evidence as to what a county road 
is or is not. 
Mr. Malouf: We'll withdraw it." 
(Til, p. 331, 1. 23 to p. 332, 1. 3). 
Roller put on no other evidence the Section 18 easement was a 
county road. Under this state of the evidence there was no proof 
by "clear and convincing" evidence by Roller that the Section 18 
easement was a public highway or county road. 
C. There should have been no continuance of the Trial so 
that Don Anderson could testify regarding the alleged Section 18 
county roads. 
Don Anderson (Anderson) was the prior owner to Godfrey of the 
Godfrey Section 18 Property. Godfreys put Anderson on his "will 
call" witness list but did not subpoena him (Til, p. 416, Is. 16-
21) . Anderson appeared at the Trial but Godfreys elected to not 
call him as a witness and excused him (Til, p. 414, Is. 17-20) . 
Roller apparently intended to use Anderson as a witness but did not 
subpoena him (Til, p. 416, Is. 22-23). 
2. To begin with, Roller, upon finding that Anderson was not 
going to be called as a witness inquired of the Court what to do. 
The Court suggested Roller attempt to locate Anderson (Til, p. 416, 
Is. 22-25 through p. 418, 1. 16) to which Roller replied "We'll do 
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the best we can." (Til, p. 416, 1. 17). However, Roller never 
made a motion for a continuance. Had such a motion been made the 
Court, in its discretion, could have granted or denied the motion. 
Holbrook v. Master Protection Corp., 883 P.2d 295 (Ut.App. 1994). 
Not having asked the Court to grant a continuance, Roller cannot 
now be heard to argue that the Court should in its discretion have 
continued the case. 
2. Secondly, if Anderson's testimony was critical to 
Rollerfs case, Roller could and should have subpoena him. The 
Court stated to Roller "... your attorney as well as Mr. Hoggan has 
subpoena powers" (Til, p.447, Is. 16 and 17). Having failed to 
subpoena Anderson, he cannot now complain that Anderson was not 
available as Roller's witness. 
3. Thirdly and probably most importantly, Roller was 
planning on Anderson's testimony to establish the Section 18 
easement as a county road (Roller's Brief, p. 29) and Anderson 
would not have been competent, even if called, to establish that 
the claimed easement was a county road. In its bench ruling, the 
Court stated: 
"Well, I don't know if it was a county road or not. 
But I'll tell you this much, if it was some neighbor 
living next to it is not the competent evidence you 
want." (Till, p. 632, Is. 13-17). 
CONCLUSION 
Roller has failed to marshal the evidence in support of the 
Court's finding on the Section 12 boundary line and easement and to 
demonstrate that that evidence fails to sustain the Court's 
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finding. On the other hand, Godfreys have proved the Section 12 
boundary by "overwhelming" evidence. Roller has failed to prove 
that the Trial Court exceeded its broad discretion in finding that 
Roller had not proven a prescriptive easement across either 
Godfreys1 Section 12 or Section 18 Properties. Roller failed to 
prove by clear and convincing evidence his claim of a public 
highway (county road) over either Godfreys' Section 12 or Section 
18 Properties. For these reasons, this Court should affirm the 
Judgment of the Trial Court on all issues raised by Roller in this 
appeal. 
NO ORAL ARGUMENT 
Godfreys submit that the facts and legal arguments are 
adequately presented in the briefs and record and the decisional 
process would not be significantly aided by oral argument. 
Accordingly, under the provisions of Rule 29(a)(3) of the Utah 
Rules of Appellate Procedures, no oral argument should be allowed. 
Respectfully submitted this 12th day of February, 1999. 
OLSON & HOGGAN, P.C. 
L. Brent Hoggan 
Attorneys for 
Defendants-Appellees 
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IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE 
EVAN O. ROLLER, 
vs. 
F. BURKE GODFREY, 
PRETRIAL ORDER 
Plaintiff, 
Civil No. 92-118 
Defendant. 
DLSON & HOGGAN, P.C. 
ATTORNEYS AT LAW 
88 WEST CENTER 
P.O. BOX 525 
LOGAN, UTAH 84323-0525 
(801)752-1551 
TREMONTON OFFICE: 
123 EAST MAIN 
P.O. BOX 115 
TREMONTON, UTAH 84337 
<801)257-3885 
This matter came on for a Status Hearing at 10:30 o'clock a.m. 
on January 13, 1996 before the Honorable Gordon J. Low. The 
Plaintiff was present in person and was represented by his 
attorney, Raymond N. Malouf. The Defendant was present in person 
and was represented by his attorneys, Olson & Hoggan, P.C, L. 
Brent Hoggan. It appearing from the representations of counsel 
that the case is ready for trial, the Court set the case for non-
jury trial on May 22 and 23, 1997 and directed that counsel for the 
Defendant prepare a Pretrial Order defining the issues for 
adjudication at trial. Pursuant to that directive, the following 
issues shall be and are set for determination by the Court: 
1. The location of the boundary line between the Northeast 
Quarter of the Southeast Quarter of Section 12, Township 14 North, 
Range 2 West, Salt Lake Meridian, belonging to Defendant and the 
Southeast Quarter of the Southeast Quarter of Section 12, Township 
14 North, Range 2 West, Salt Lake Meridian, belonging to the 
Plaintiff. (friiti 
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2. The damages payable by Plaintiff to Defendant resulting 
from the development by Plaintiff of springs on the Northeast 
Quarter of the Southeast Quarter of Section 12, Township 14 North, 
Range 2 West, Salt Lake Meridian and for the easement from said 
springs South to the Southeast Quarter of the Southeast Quarter of 
Section 12, Township 14 North, Range 2 West, Salt Lake Meridian. 
3. The nature, location and extent and conditions of any 
easement of Plaintiff for and from the springs developed on the 
Northeast Quarter of the Southeast Quarter of Section 12, Township 
14 North, Range 2 West, Salt Lake Meridian. 
4. Whether Plaintiff has an easement for ingress and egress 
to and from the Southeast Quarter of the Southeast Quarter of 
Section 12, Township 14 North, Range 2 West, Salt Lake Meridian, 
across the South Half of the Southeast Quarter of Section 12, 
Township 14 North, Range 2 West, Salt Lake Meridian, belonging to 
Defendant, and if so, the nature and extent of such easement. 
5. The location of the boundary between the South half of 
the Northwest Quarter in Section 18, Township 14 North, Range 1 
West, Salt Lake Meridian, belonging to the Plaintiff and the North 
half of the Southwest Quarter of Section 18, Township 14 North, 
Range 1 West, Salt Lake Meridian, belonging to the Defendant. 
6. Whether the Plaintiff has a prescriptive easement along 
the West boundary of the West half of the Southwest Quarter of 
Section 18, Township 14 North, Range 1 West, Salt Lake Meridian, 
for access to Plaintiff's ground, and if so, the nature and extent 
of such easement. 
7. How all boundaries determined by the Court are to be 
permanently marked. 
8. The amount of damages, if any, either party may owe to 
the other for encroachment upon the property of the other party. 
9. Whether the Defendant has been damaged by Plaintiff 
encroaching upon Defendant's property with weed spray on various 
points where the Defendant's property borders Plaintiff's property. 
10. If the answer to question No. 7 is affirmative, then the 
extent of such damage and whether Plaintiff should be permanently 
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restrained by an order of this Court from further encroachment by 
Plaintiff's spraying chemicals on Defendant's property. 
11. All issues raised by the pleadings in this case are 
merged into this Pretrial Order. 
It further appearing to the Court that since the filing of 
this lawsuit, all property of Defendant's adjoining property of 
Plaintiffs has been transferred to Burke's Utah Land and Livestock 
LLC and that all interest of Defendant in claims against Plaintiff 
in this suit have been assigned to Burke's Utah Land and Livestock 
LLC, on stipulation of the parties in open Court, it is ordered 
that B. Lamont Godfrey and Burke's Utah Land and Livestock LLC be 
added as additional Defendants in this case with all rights and 
subject to all the claims of and against F. Burke Godfrey in this 
suit that would have existed but for such conveyance and assignment 
to Burke's Utah Land and Livestock LLC. 
Entered this /<J^^%ay of April, 1997. 
don/J / Low 
istrict Court 
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OLSON & HOGGAN, P.C. 
Attorneys for Defendant 
56 West Center 
P. O. Box 525 
Logan, Utah 84323-0525 
Telephone (801) 752-1551 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE 
EVAN 0. ROLLER, 
vs. 
Plaintiff, 
F. BURKE GODFREY, B. LAMONT 
GODFREY and BURKE'S UTAH LAND 
AND LIVESTOCK, LLC, a Utah 
Limited Liability Company, 
Defendants. 
FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. 92-118 
This matter came on for trial on the 22nd and 23rd days of 
May, 1997 in the District Courtroom in Logan, Cache County, Utah, 
the Honorable Judge Gordon J. Low presiding. The Plaintiff was 
present in person and was represented by his Attorney, Raymond N. 
Malouf. The Defendants were present in person and were represented 
by their Attorneys, Olson & Hoggan, P.C, L. Brent Hoggan. 
Witnesses were sworn and testified. Glen Thompson, whose 
deposition was taken on February 17, 1993 was not available for 
health reasons to testify at the trial. The deposition of Glen 
Thompson taken February 17, 1993 was published and accepted as 
evidence on motion of Plaintiff and was read by the Trial Judge 
prior to his bench ruling in this case. Documentary evidence was 
presented, the matter was argued by counsel for the Plaintiff and 
the Court having heard the testimony, having read the deposition of 
Jn£len Thompson, having examined the physicfcj^ipvidence and having 
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heard the arguments of Plaintiff's counsel and being fully advised 
in the premises, now makes and enters the following: 
FINDINGS OF FACT 
1. Plaintiff resides near Cornish, Cache County, Utah. 
2. The Defendants are residents of Clarkston, Cache County, 
Utah. 
3. The property subject of this action is situated in 
Section 12, Township 14 North, Range 2 West, Salt Lake Base and 
Meridian (the Section 12 Property) and in Section 18, Township 14 
North, Range 1 West, Salt Lake Base and Meridian (the Section 18 
Property). 
4. The Defendant, Burke's Utah Land and Livestock, LLC, is 
the owner of the East Half of the Northeast Quarter and the North 
Half of the Southeast Quarter of the Section 12 Property (the 
Godfrey Section 12 Property). 
5. Plaintiff is the owner of the Southeast Quarter of the 
Southeast Quarter of the Section 12 Property (the Roller Section 12 
Property). 
6. On March 29, 1991 the Utah State Water Engineer granted 
an application of Plaintiff to develop a spring situated on the 
Northeast Quarter of the Southeast Quarter of the Section 12 
Property (the Spring) . In pursuit of access to the Spring for the 
purpose of developing the same, Plaintiff filed this action to, 
among other things, condemn an easement on the property wherein the 
Spring is situated, and to obtain an order oT this Court granting 
Plaintiff the right to come upon said property of Godfrey to 
develop the Spring. This Court granted Plaintiff an order of 
occupancy to develop the Spring. Development of the Spring was 
completed in approximately October of 1992. 
7. The area reasonably required to develop the Spring is 900 
feet North and South and 600 feet East and West (the Spring Area) 
and is particularly described as follows: 
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Beginning 595 feet West of the railroad post located at 
the Section 12 16th corner point on the East side of the 
adjoining Roller and Godfrey properties in Section 12, 
Township 14 North, Range 2 West, Salt Lake Meridian, 
thence North 900 feet, thence West 600 feet, thence South 
900 feet, thence East 600 feet along the Koller/Godfrey 
Section 12 boundary to beginning. 
8. The use to which the Spring Area is to be applied by 
Plaintiff is a use authorized by law. 
9. The taking of an easement on the Spring Area by Plaintiff 
is necessary to Plaintiff's development, use and maintenance of the 
Spring. 
10. The construction of the collection and piping system used 
to develop the Spring in the Spring Area commenced and was 
completed by Plaintiff within a reasonable time after Plaintiff 
initiated this action. 
11. The Spring has not been applied to any public use other 
than Plaintiff's use. 
12. Plaintiff does not require the fee simple title to the 
Spring Area in order to develop the Spring or to beneficially use 
the water from the Spring but rather requires only an easement on 
the Spring Area for such development, use and maintenance upon the 
payment of damages for any injury to the surface of the Spring Area 
resulting from the installation and maintenance of the 
paraphernalia installed to develop the Spring and to transfer water 
from the Spring across the property of Defendant. Defendant should 
retain the surface rights to the Spring Area. The easement for 
Plaintiff to use the Spring Area to develop the Spring should 
expire in the event the Plaintiff fails to make the necessary proof 
to the Utah State Water Engineer to perfect the water rights 
granted to Plaintiff in the Spring or in the event Plaintiff's 
water rights in the Spring are perfected and thereafter lost by the 
Plaintiff or his successors in ownership for any reason. 
13. Defendants have waived compensation for surface damage to 
the Spring Area caused by Plaintiff in his development of the 
Spring. Such waiver does not include the waiver of any damage to 
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the surface of the Spring Area which may be caused by Plaintiff or 
his successors hereafter. 
14. The air relief valve installed by Plaintiff on the Spring 
Area in connection with Plaintiff's development of the Spring 
unnecessarily injures Defendants and should and can be removed from 
Godfrey's Section 12 Property. 
15. Shirleen T. Clark, Beth T. Williams, Venna T. Godfrey and 
Glen Norman Thompson are the owners of the Southwest Quarter of the 
Southeast Quarter of the Section 12 Property (the Clark Property). 
Shirleen T. Clark, Beth T. Williams, Venna T. Godfrey and Glen 
Norman Thompson are the children of Glen Thompson who owned the 
Clark Section 12 Property prior to Shirleen T. Clark, Beth T. 
Williams, Venna T. Godfrey and Glen Norman Thompson. 
16. Roller acquired title to the Roller Section 12 Property 
and the Roller Section 18 Property by a Warranty Deed from Lillie 
B. Thompson, a copy of which was introduced and received into 
evidence as Plaintiff's Exhibit No. 101 (the Thompson-Roller Deed). 
The Thompson-Roller Deed makes no reference to easements or rights 
of way. 
17. Lillie B. Thompson acquired title to the Roller Section 
12 and Section 18 Property by a Decree of Distribution in the 
Matter of the Estate of Wendell Thompson, the husband of Lillie B. 
Thompson. A copy of the Decree of Distribution in the Matter of 
the Estate of Wendell Thompson was introduced and received into 
evidence as Defendant's Exhibit No. 20 (the Wendell Thompson 
Decree). The Wendell Thompson Decree makes no mention of or 
reference to any easement or right-of-way. 
18. Wendell Thompson acquired title to the Roller Section 12 
and Section 18 Property by Warranty Deed from Renneth Thompson and 
Peru Thompson, a copy of which was introduced and received into 
evidence as Defendant's Exhibit No. 21 (the Renneth 
Thompson/Wendell Thompson Deed). 
19. The Renneth Thompson/Wendell Thompson Deed provides on 
its face that: 
30* 
5 
OLSON & HOGGAN, P.C. 
ATTORNEYS AT LAW 
88 WEST CENTER 
P.O. BOX 525 
LOGAN, UTAH 84323-0525 
(801)752-1551 
TREMONTON OFFICE: 
123 EAST MAIN 
P.O. BOX 115 
. r4EMONTON, UTAH 84337 
(801)257-3885 
"It is the intent of this conveyance also to convey to 
the Grantee all of the right which the Grantors have or 
claim in and to a certain spring, its pipeline, all 
rights-of-way used in connection therewith, together with 
all rights used in connection with said spring, also to 
convey to the Grantee all of the right, title and 
interest of Grantors to a steel watering trough used to 
collect said water and to facilitate its use, said 
watering trough being situated in the Northwest Corner of 
the Southeast Quarter of the Southeast Quarter of said 
Section 12." 
20. The Kenneth Thompson/Wendell Thompson Deed makes no 
reference to an easement for ingress and egress across the Godfrey 
Property and Plaintiff produced no evidence at trial to indicate 
that the rights-of-way referred to in the Kenneth Thompson/Wendell 
Thompson Deed referred to Plaintiff's claimed easement for ingress 
and egress across the Godfrey Section 12 Property. 
21. A copy of a Quit Claim Deed from Kenneth Thompson and 
Peru Thompson, his wife, to Glen W. Thompson was introduced into 
evidence as Plaintiff's Exhibit No. 13. Said Quit Claim Deed 
conveys: 
"The right to water livestock consisting principally 
of work animals at a steel watering trough situated in 
the Northwest Corner of the Southeast Quarter of the 
Southeast Quarter of Section 12, Township 14 North, Range 
2 West of the Salt Lake Base and Meridian; together with 
the right of ingress and egress to said steel watering 
trough for the purpose of carrying the right hereby 
conveyed into effect. It being understood and agreed 
that this right is not exclusive, but is to be exercised 
in connection with similar rights of other parties and 
subject to reasonable care to avoid unnecessary 
interference with the rights of other parties to a like 
service." 
This Quit Claim Deed makes no reference to an easement for ingress 
and egress across the Godfrey Section 12 Property and no evidence 
was presented by Plaintiff to show that the rights conveyed thereby 
made any reference to Plaintiffs' claimed easement for ingress and 
egress across the Godfrey Section 12 Property. 
22. For more than eighty (80) years last past there has been 
a marker at Point C on Defendants' Exhibit No. 1 in the form of a 
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railroad tie imbedded vertically in the ground approximately three 
feet (3') and protruding from the ground approximately five feet 
(5'). This railroad tie marks the Northeast Corner of the Roller 
Section 12 Property and the Southeast Corner of the Godfrey Section 
12 Property. 
23. At Point B on Defendants' Exhibit No. 1, there 
historically existed a steel watering trough which is shown on 
Plaintiff's Exhibit No.'s 229, 230, 231 and 233 (the trough) in 
such a way so as to enable horses owned by Godfrey's predecessor's 
in interest to water therefrom, for horses owned by Roller's 
predecessor's in interest to water therefrom and for horses owned 
by Clark's predecessor's in interest to water therefrom. 
24. The trough was situated in the Northwest Corner of the 
Roller Section 12 Property, the Northeast Corner of the Clark 
Property and on the Godfrey Section 12 Property. 
25. There is a square pipe imbedded in the ground at 
approximately Point A on Defendants' Exhibit No. 1. This square 
pipe replaced a wooden post in the exact same location and the post 
and pipe in succession have been in the present location of the 
square pipe for more than eight (80) years last past. 
26. The square pipe at Point A on Defendant's Exhibit No. 1 
marks the recognized boundary between the Northwest Corner of the 
Clark Property and the Southwest Corner of the Godfrey Section 12 
Property. 
27. There historically existed a fence from Point A through 
Point B to Point C on Defendants' Exhibit No. 1. Said fence 
existed from more than eighty (80) years ago up to the time when it 
was gradually and piece by piece removed by the owners of the 
property on either side thereof. Said fence will be hereinafter 
referred to as the ABC Fence. 
28. The ABC Fence extended over approximately the middle 
going North and South of the trough at a point on the South side of 
the old grain drill on the East and North side of the trough as 
shown on Plaintiff's Exhibit No.'s 229, 230, 231 and 233. 
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29. Rollers and Clarks and their respective predecessors in 
ownership and interest of the Clark and Roller Properties 
cultivated up to the ABC Fence on the North and Godfreys and their 
predecessor in interest cultivated up to the ABC Fence on the South 
of the Godfrey Property and Godfreys and their predecessors in 
interest and Rollers and Clarks and their predecessors in interest 
recognized and treated the ABC Fence as the boundary line between 
their respective properties from more than eighty (80) years ago 
until the dispute giving rise to this action came about. 
30. The Court finds that the ABC Fence line marks the 
historical and recognized boundary between the Godfrey Section 12 
Property on the North and the Roller Section 12 and Clark Property 
on the South. 
31. The legal description ABC Fence line was established by 
a survey made by Hansen and Associates, Inc. on April 20, 1995 
which survey was introduced and received into evidence as 
Defendants' Exhibit No. 2. The ABC Fence line is legally described 
as follows: 
Fence Line 
A line projected through two fence post, a rail road tie 
post at the East end and a square pipe at the West end, 
shown to us in the field by Burke Godfrey. Said line 
described as follows: 
Beginning at a point located North 00°10/32" East along 
the center of Section line as currently monumented 
1300.82 feet from the aluminum cap monument found at the 
South Quarter Corner of Section 12, Township 14 North, 
Range 2 West, of the Salt Lake Base and Meridian; and 
running thence North 89°37,37" East through two fence 
post 2660.11 feet to the East line of said Section. 
32. In addition, the Court finds that Defendant, F. Burke 
Godfrey, the Plaintiff, Randy Bott (Bott) a Utah licensed surveyor 
and his assistant Don Williams (Williams), met on the Section 12 
Property "eight (8) or nine (9) years ago" and prior to December 
26, 1989; that Bott, Plaintiff and F. Burke Godfrey met at the 
point where the railroad tie is situated at Point C on Defendants' 
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Exhibit No. 1 and there, with a surveying instrument belonging to 
and provided by Bott, sited a line from said railroad tie straight 
to the square pipe located at Point A on the ABC Fence line where 
Williams was holding a siting stick and that Plaintiff and F. Burke 
Godfrey then and there agreed that the ABC Fence line as cited by 
Bott and observed by Plaintiff and F. Burke Godfrey would be the 
boundary line between Godfrey's Section 12 Property and Roller's 
Section 12 Property. Glen Godfrey, who was the owner of the Clark 
Property at the time his deposition was taken on February 17, 1993, 
stated in his deposition that the A and B line on Defendants' 
Exhibit No. 1 was the boundary line between the Clark Property on 
the South and the Northwest Quarter of the Southeast Quarter of the 
Section 12 Property on the North. 
33. The Court finds that the agreement referred to in Finding 
No. 32 above is cumulative to the establishment of the ABC Fence 
line as the boundary between the Godfrey Section 12 Property on the 
North and the Roller Section 12 and Clark Properties on the South 
and that the evidence conclusively established the ABC Fence line 
as such boundary line independent of the agreement made by Godfrey 
and Roller at the meeting referred to in Finding of Fact No. 32. 
34. The steel post with flags attached to them shown on 
Plaintiff's Exhibits 229, 230, 231, 232, and 233 and the telephone 
pole shown on Plaintiff's Exhibit 235 are not on the ABC Fence 
line, were not placed as shown on said Exhibits in the presence of 
any of the Defendants and do not mark or define the location of the 
ABC Fence line. 
35. The boundaries established by the ABC Fence line on 
Defendants' Exhibit No. 1 between the Godfrey Section 12 Property 
and the property of Plaintiff in Section 7, Township 14 North, 
Range 1 West, Salt Lake Meridian, should be marked by telephone 
poles to be set by the Defendants at the following points: 
A. Immediately South of the Northeast corner of 
Section 12, Township 14 North, Range 2 West, Salt Lake 
Meridian. 
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B. 
Point C 
situated. 
C. 
At the exact point where the railroad tie at 
on Defendants' Exhibit No. 2 is presently 
At some points between the telephone poles 
provided in A. and B. above so that the boundary line 
between those two (2) telephone poles can be sited from 
pole to pole. 
D. Adjoining on the North of the square pipe at 
Point A on Defendants' Exhibit No. 2. 
E. Somewhere along the ABC Fence line at 
Defendants' election. 
36. Defendants should be allowed to use the telephone pole 
belonging to Plaintiff and situated at approximately Point B on 
Defendants' Exhibit No. 1 as one of the telephone poles to be set 
pursuant to Finding No. 35. 
37. Roller has claimed a prescriptive easement or right-of-
way by prescription or otherwise over the Godfrey Section 12 
Property immediately North of the ABC Fence line. 
38. Roller has failed to show by a preponderance of the 
evidence or at all the existence of such claimed prescriptive 
easement and the Court finds that Roller has no prescriptive or 
other kind of easement across the Godfrey Section 12 Property. 
39. Prior to the time that Roller acquired the Wendell 
Thompson Property in Section 18 Property, there was evidence of 
travel along the West boundary of the Godfrey Section 18 Property 
between Points G and E shown on Defendants' Exhibit 1. 
40. Roller acquired the Roller Section 18 Property in 1967. 
41. Godfrey's predecessor in ownership of the Godfrey Section 
18 Property was Don Anderson (Anderson). 
42. Within two (2) years after Roller acquired the Roller 
Section 18 Property, Anderson began cultivating up to the West line 
of the Godfrey Section 18 Property and obliterated any evidence of 
travel across the West boundary of the Godfrey Section 18 Property 
and has cultivated up to that line continuously every year until 
Godfrey acquired the property from Anderson and Godfrey has 
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cultivated up to the West line of the Godfrey Section 18 Property 
each and every year since Godfrey acquired the Godfrey Section 18 
Property up to the present time. 
43. Roller has produced no evidence to establish the basis on 
which evidence of travel along the West portion of the Godfrey 
Section 18 Property occurred or was used prior to the time Roller 
acquired his Section 18 Property. There is no evidence before the 
Court that there was any deeded, prescriptive or Cache County right 
to any easement along the G-F line on Defendants' Exhibit No. 1 
across the Godfrey Section 18 Property prior to the time that 
Roller acquired Roller's Section 18 Property. 
44. Roller has failed to establish by preponderance of the 
evidence or at all that he or those acting under him have 
established a prescriptive easement by continuous open and adverse 
use under a claim of right for the prescriptive period over the 
western portion of Godfrey's Section 18 Property between Points F 
and G on Defendants' Exhibit No. 1. 
45. There are common boundaries between the Roller Section 12 
Property and the Godfrey Section 12 Property and between the 
Godfrey Section 12 Property and property owned by Roller in Section 
7, Township 14 North, Range 1 West. These boundaries are shown by 
a blue marker on Defendants' Exhibit No. 1. In addition, there is 
a common boundary between the Roller Section 18 Property and the 
Godfrey Section 18 Property as marked in blue on Defendants' 
Exhibit No. 1 and between other Roller property and property not 
owned but being operated by Godfrey. 
46. Roller has encroached upon various properties owned 
and/or being operated by Godfrey with chemical spray which has 
damaged crops owned by Godfrey. 
47. Godfreys have waived their claims of damages prior to the 
trial of this case for such encroachment and crop destruction. 
48. The encroachment by Roller is without right and the Court 
finds that Roller and Godfrey each should be restrained from 
encroaching upon property of the other by spraying, physical 
trespass or any other means whatever. 
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49. Defendants have not defended Plaintiff's claim nor 
pursued any of their claims herein in bad faith. 
50. Plaintiff is not entitled to any damages against 
Defendants or any of them. 
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From the foregoing Findings of Fact, the Court now makes and I 
i 
enters the following: 
CONCLUSIONS OF LAW 
1. A decree should enter granting Plaintiff an easement on 
the Spring Area as described in Findings of Fact No. 7, for the 
purpose of developing and maintaining the drains, collection 
facilities and water lines installed by Plaintiff in connection 
with the development of the Spring. 
2. A decree should enter that Defendants have and retain the 
surface rights to the Spring Area. 
3. A decree should enter that the easement granted by the 
Court to develop the Spring will expire in the event Plaintiff 
fails to make the necessary proof to the Utah State Water Engineer 
to perfect the water rights granted to the Plaintiff in the Spring 
or in the event Plaintiff's water rights in the Spring are 
perfected and thereafter lost by the Plaintiff or his successor in 
ownership for any reason. 
4. Based upon Defendants' waiver of compensation for surface 
damage to the Spring Area by Plaintiff while installing a 
collection system and line to convey water from the Spring to the 
Property of Plaintiff, a decree should enter that Defendants 
receive no damage for Plaintiff's prior actions in development of 
the Spring Area. 
5. A decree should enter that Defendants' waiver of damages 
to the surface of the Spring Area during and as a result of 
Plaintiff's development of the Spring in the year 1992 does not 
waive any damage which may be caused by Plaintiff or his successors 
hereafter and that Defendants and their successors shall have the 
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right to be compensated for any damages resulting to the surface of 
the Spring Area as a result of the acts by Plaintiff, his 
successors and/or those acting under Plaintiff or his successors 
hereafter. 
6. A decree should enter ordering Plaintiff to remove the 
air relief valve from the Defendants' property. 
7. A decree should enter that the ABC Fence line 
particularly described by meets and bounds in paragraph 31 of the 
foregoing Findings of Fact is the boundary line between the Godfrey 
Section 12 Property on the North and the Roller Section 12 
Properties and the Clark Property on the South. 
8. A decree should enter requiring Defendants to mark the 
boundaries between the Godfrey Section 12 Property and the property 
of Plaintiff in Section 7, Township 14 North, Range 1 West, Salt 
Lake Meridian, as provided in paragraph 3 5 of the foregoing 
Findings of Fact. 
9. A decree should enter that Plaintiff has no easement 
either by prescriptive use or deed over the Godfrey Section 12 
Property. 
10. A decree should enter permanently enjoining and 
restraining Roller and any claiming by, under or through him from 
traveling by any means across the Godfrey Section 12 Property other 
than for the purposes of developing and maintaining improvements in 
connection with Plaintiff's development of the Spring and then 
limited specifically to the Spring Area. 
11. A decree should enter that Roller has no easement by deed 
or prescription across the Godfrey Section 18 Property. 
12. A decree should enter permanently in restraining and 
enjoining Plaintiff and all claiming by, under and through 
Plaintiff from traveling by any means across the Godfrey Section 18 
Property. 
13. A decree should enter enjoining and restraining each of 
the parties from encroaching upon the properties owned or being 
operated by the other by spraying, physical trespass or any other 
means whatever. 
3/d) 
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14. A decree should enter that Defendants defense of 
Plaintiff's claim or pursuit of any of their claims herein were not 
taken or maintained in bad faith. 
15. A decree should enter that the Plaintiff is not entitled 
to any damage against Defendants or either of them. 
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Let judgment enter accordingly. 
DATED this 1 ^  day of July, 1997. 
*srj>>^  
LBH/ct .
 s -,..,„.., - .. 
godfrey fofS.* ^ J R ' f t ^ ^ 
N-4 8 94 - ^ 2 ? » ^ S & 
istrict Court Judge 
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L. Brent Hoggan (#1512) 
OLSON & HOGGAN, P.C. 
Attorneys for Defendant 
56 West Center 
P. O. Box 525 
Logan, Utah 84323-0525 
Telephone (801) 752-1551 
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE 
STATE OF UTAH, IN AND FOR THE COUNTY OF CACHE 
EVAN 0. ROLLER, 
JUDGMENT AND DECREE 
Plaintiff, 
vs. 
F. BURKE GODFREY, B. LAMONT 
GODFREY and BURKE'S UTAH LAND 
AND LIVESTOCK, LLC, a Utah 
Limited Liability Company, 
Defendants. 
Civil No. 92-118 
This matter came on for trial on the 22nd and 23rd days of 
May, 1997 in the District Courtroom in Logan, Cache County, Utah, 
the Honorable Judge Gordon J. Low presiding. The Plaintiff was 
present in person and was represented by his Attorney, Raymond N. 
Malouf. The Defendants were present in person and were represented 
by their Attorneys, Olson & Hoggan, P.C, L. Brent Hoggan. 
Witnesses were sworn and testified. Glen Thompson, whose 
deposition was taken on February 17, 1993 was not available for 
health reasons to testify at the trial. The deposition of Glen 
Thompson taken February 17, 1993 was published and accepted as 
evidence on motion of Plaintiff and was read by the Trial Judge 
prior to his bench ruling in this case. Documentary evidence was 
presented, the matter was argued by counsel for the Plaintiff and 
the Court having heard the testimony, having read the deposition of 
Glen Thompson, having examined the physicalr: evidence andL having 
MICRO FILMED '^~3 ^ ^ U ^ 
JO-Uw DATE; /^/^-~€?y 
ROLL NUMBER:, JZZ 
BV-^LO. 
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heard the arguments of Plaintiff's counsel, and being fully advised 
in the premises, and the Court having heretofore made and entered 
its Findings of Fact and Conclusions of Law, now makes and enters 
the following: 
JUDGMENT AND DECREE 
It is hereby Ordered, Adjudged and Decreed as follows: 
1. That Plaintiff be and is hereby granted an easement on 
the Spring Area described as follows: 
Beginning 595 feet West of the railroad post located at 
the Section 12 16th corner point on the East side of the 
adjoining Roller and Godfrey properties in Section 12, 
Township 14 North, Range 2 West, Salt Lake Meridian, 
thence North 900 feet, thence West 600 feet, thence South 
900 feet, thence East 600 feet along the Roller/Godfrey 
Section 12 boundary to beginning. 
for the purpose of developing the drains, collection facilities and 
water lines installed by Plaintiff in connection with development 
of said Spring on said Spring Area. 
2 . That Defendants shall have and retain the surface rights 
to the Spring Area shown on Plaintiff's Exhibit 1. 
3. The easement granted to Plaintiff pursuant to paragraph 
1 above will expire in the event Plaintiff fails to make the 
necessary proof to the Utah State Water Engineer to perfect the 
water rights granted to the Plaintiff in the Spring on the 
Northeast Quarter of the Southeast Quarter of Section 12, Township 
2 West, Range 14 North, Salt Lake Base and Meridian, or in the 
event Plaintiff's water rights in said Spring are perfected and 
thereafter lost by the Plaintiff or his successor in ownership for 
any reason. 
4. Based upon Defendant's waiver of compensation for surface 
damage to the Spring Area by Plaintiff while installing a 
collecting system and line to convey water from said Spring to the 
Property of Plaintiff, it is ordered that Defendants receive no 
damage prior to the date of this Decree for Plaintiff's development 
of the Spring in said Spring Area. 
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5. The prohibition provided in paragraph 4 hereof shall not 
constitute a waiver of Defendants' right to damages to the surface 
of said Spring Area hereafter and that Defendants and their 
successors in interest shall have the right to be compensated for 
any damages resulting to the surface of said Spring Area as a 
result of the acts of Plaintiff or his successors and those acting 
under the Plaintiff or his successors hereafter. 
6. Plaintiff is ordered to forthwith remove the air relief 
valve installed by him on Defendants' property in the Northeast 
Quarter of the Southeast Quarter of Section 12, Township 2 West, 
Range 14 North, Salt Lake Base and Meridian. 
7. The following described line: 
Fence Line 
A line projected through two fence post, a rail road tie 
post at the East end and a square pipe at the West end, 
shown to us in the field by Burke Godfrey. Said line 
described as follows: 
Beginning at a point located North 00o10'32" East along 
the center of Section line as currently monumented 
1300.82 feet from the aluminum cap monument found at the 
South Quarter Corner of Section 12, Township 14 North, 
Range 2 West, of the Salt Lake Base and Meridian; and 
running thence North 89°37'37n East through two fence 
post 2660.11 feet to the East line of said Section. 
shall be and is hereby fixed as the boundary line between the North 
Half of the Southeast Quarter of Section 12, Township 2 West, Range 
14 North, Salt Lake Base and Meridian, and the North line of the 
South Half of the Northeast Quarter of Section 12, Township 2 West, 
Range 14 North, Salt Lake Base and Meridian. 
8. Defendants are ordered to mark the boundary lines 
established pursuant to paragraph 7 above by telephone poles 
installed as follows: 
A. At the West terminus of said division line. 
B. At the East end of said division line. 
C. At such locations along said division line as 
Defendants may elect. 
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In addition, Defendants are ordered to mark the boundary line 
between property belonging to Burke's Utah Land and Livestock, LLC 
in Section 12, Township 2 West, Range 14 North, Salt Lake Base and 
Meridian and the property of Plaintiff in Section 7, Township 1 
West, Range 14, Salt Lake Base and Meridian by telephone poles 
installed as follows: 
D. Immediately South of the Northeast corner of Section 
12, Township 14 North, Range 2 West, Salt Lake Meridian. 
E. At some point between the telephone poles provided 
in paragraph 8.B. and D. above so that the boundary line 
between those two (2) telephone poles can be sited from point 
to point. 
9. That Defendants be and are allowed to use the telephone 
pole situated at approximately Point B on Defendants' Exhibit No. 
1 and shown on Plaintiff's Exhibits 235 and 237 as one of the poles 
to be set pursuant to subparagraphs A. and B. of paragraph 8 of 
this Judgment and Decree. 
10. That Plaintiff and those claiming by, under or through 
Plaintiff have no prescriptive easement across property belonging 
to the Defendants in Section 12, Township 14 North, Range 2 West of 
the Salt Lake Base and Meridian. 
11. That Plaintiff and those claiming by, under or through 
Plaintiff are hereby perpetually and permanently enjoined and 
restrained from traveling by any means across the property of 
Defendants in Section 12 other than for the purpose of developing 
and maintaining improvements on the Spring Area as defined in this 
Judgment and Decree and then only upon said Spring Area. 
12. That Plaintiff has no easement by deed or prescription 
across the following described property belonging to Burke's Utah 
Land and Livestock, LLC: 
The Southwest Quarter and the Northwest Quarter of the 
Southeast Quarter of Section 18, Township 14 North, Range 
1 West, Salt Lake Base and Meridian. (The Godfrey 
Section 18 Property). 
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13. Plaintiff and all claiming by, under and through 
Plaintiff are perpetually and permanently enjoined and restrained 
from coming upon and/or traveling by any means across the Godfrey 
Section 18 Property. 
14. Each of the Plaintiff and the Defendants are enjoined and 
restrained from encroaching on the properties owned or being 
operated by the other by spraying, physical trespassing, or any 
other means whatever. 
15. Defendants defense of Plaintiff's claims and pursuit of 
Defendants' claims herein were not taken, initiated or maintained 
in bad faith. 
16. That Plaintiff is not entitled to any damages against 
Defendants or either of them. 
DATED this JllO^ day of July, 1997. 
LBH/ct 
N-4894 
"Gordon £-J. Low 
District Court Judge 
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